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MOTION FOR APPORTIONMENT


COME NOW, Plaintiff, XXXXXX, (hereinafter collectively referred to as "Plaintiff") in the above-entitled numbered cause, and file this Motion for Apportionment and to Strike Intervenor's Subrogation Claims for Amounts Not Related to the Collision Made the Basis of the Present Lawsuit, and would show the Court as follows:

I.


In support of this motion, Plaintiff incorporates by reference all pleadings, officer's returns, agreements, and other materials on file with the Court in this matter, of which the Plaintiff moves the Court to take judicial notice.

FACTUAL BACKGROUND


On XXXXXX, Plaintiff XXXXXX was involved in an automobile collision with an individual insured by XXXXXX Insurance Company . Plaintiff XXXXXX is a city bus driver who was acting in the course and scope of his employment for XXXXXX Transportation (XXXXXX at the time of the collision. XXXXXX was covered with worker's compensation insurance through Intervenor XXXXXX. Plaintiff XXXXXX sustained injuries to both his neck and lower back. Plaintiff XXXXXX subsequently underwent radiofrequency neurolytic lesioning on his lower back.


Plaintiff filed suit, and XXXXXX subsequently intervened.  .


Intervenor XXXXXX never hired an attorney to represent their subrogation interest. Thusly, their interest was solely represented by Plaintiff.  


Prior to filing suit, Plaintiff sent Intervenor a proposed agreement suggesting a three way split of the total recovered settlement, minus a proportionate share of expenses and waiver of credit for future medical expenses for Plaintiff.  This offer was summarily rejected. 

After filing suit, Plaintiff sent a request to Intervenor seeking active assistance and participation in the prosecution of XXXXXX claims, so that Intervenor might increase the likelihood of recovery.  This request was also denied in its entirety.


After filing suit and conducting discovery, the parties attended alternative dispute resolution with mediator XXXXXX.  At that time, Intervenor agreed to “three-way split” of any settlement proceeds, plus agreed to pay a proportionate share of Plaintiff’s expenses.  Mediation proved unsuccessful, and the parties proceeded to trial, with Intervenor’s verbal assurances that it intended to honor the original “three-way split” agreement should a jury find in Plaintiff’s favor. 

Trial in this matter began on XXXXXX.  On XXXXXX, the jury rendered a verdict in Plaintiff’s favor.  Following the jury’s verdict, Intervenor made it clear that a dispute between the division of the settlement proceeds existed.  Plaintiff therefore files this Motion for Apportionment.
II.

JURISDICTION

Where a settlement dispute arises while the trial court has jurisdiction over the underlying action, a claim to enforce the settlement agreement should, if possible, be asserted in that court under the original cause number.  Mantas v. Fifth Court of Appeals, 925 S.W.2d 656, 658-59 (Tex. 1996).  This avoids new lawsuits needing to be filed.  This Court has the authority to impose the sanctions and relief requested under Tex. R. Civ. P. 13, 215, and Tex. Civ. Prac. & Rem. Code § 9 & 10, as well as in accordance with the case law cited herein, infra.

III.

STATEMENT OF FACTS

The intervening workers' compensation carrier has subrogation rights only over that portion of an award or settlement which represents the interest of a workers' compensation beneficiary.

The work conducted on behalf of Plaintiff XXXXXX, to which Intervenor was a third-party beneficiary, consisted of the following (intended as a description without limitation):

PLEADINGS

On or about XXXXXX, Plaintiff’s counsel filed Plaintiff XXXXXX Original Petition to include a claim of ordinary negligence and a claim for punitive damages.  A copy of the Original, and all subsequent Amended Petitions are already a part of the Court’s file, of which Plaintiff moves the Court to take judicial notice.  

PRE-TRIAL DISCOVERY

a.
On XXXXXX, this Plaintiff’s counsel also propounded discovery including Interrogatories, Request for Production, Requests for Admission, and Request for Disclosure to Defendant XXXXXX.  Copies of the discovery propounded are attached as Exhibit 1.

b.
On April 29, 2005, this firm answered discovery on behalf of Plaintiff.  Discovery included responding to Interrogatories, Requests for Production, and Request for Disclosure.  Copies of Plaintiff’s responses are attached as Exhibit 2.

c.
On May 31, 2005, Plaintiff propounded discovery including Interrogatories, Request for Production, and Request for Disclosure to Intervenor, including a request for any relevant photographs or videos.  Copies of the discovery propounded are attached as Exhibit 3.
d.
Despite Intervenor’s assertion that all photographs and videos had been produced, Plaintiff’s counsel was made aware though Plaintiff that an actual video of the collision was in the possession and control of Intervenor’s client, XXXXXX.  Plaintiff’s counsel was forced to make a specific telephonic request for this video before it was finally produced by Intervenor.
e.
On XXXXXX, Defendant noticed the deposition of Plaintiff XXXXXX to be taken at the offices of Plaintiff’s counsel in XXXXXX, Texas.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 4 to this motion.  

f.
On XXXXXXX, Plaintiff deposed Defendant XXXXXX at the offices of Defendant’s counsel.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 5 to this motion.   

g.
On XXXXXX, Plaintiff and Defendant deposed XXXXXX Police Officer XXXXXX at the offices of Defendant’s counsel.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 6 to this motion.   

h.
On XXXXXX, Plaintiff deposed Dr. XXXXXX, board certified in pain management, at his office in XXXXXX, Texas.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 7 to this motion. 
i.
On XXXXXX, Plaintiff deposed Defendant’s bioengineering expert XXXXXX, at the office of Defendant’s counsel.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 8 to this motion.
j.
On XXXXXX, Plaintiff deposed Defendant’s orthopedic surgeon expert XXXXXX, at the office of Defendant’s counsel.  Intervenor was noticed for Plaintiff’s deposition but did not attend.  A copy of the notice is attached as Exhibit 9 to this motion.   


k.
On XXXXXX, the parties attended mediation in this matter with XXXXXX. In preparation for mediation, Plaintiff’s counsel created a Power Point presentation depicting Plaintiff’s positions on matters of liability, highlighting deposition testimony and police investigation results, addressing specific medical records and diagnosis, and identifying Plaintiff’s damages.
DISCOVERY DISPUTES

l.
On XXXXXX, Plaintiff’s counsel amended Plaintiff’s Petition to include allegations of general negligence and malice and requesting punitive damages.

m.
On XXXXXX, Defendant drafted and mailed correspondence to Plaintiff’s counsel requesting clarification of discovery issues and requesting supplementation.  

n.
Plaintiff followed the XXXXXX letter with a letter, dated XXXXXX, regarding clarification.  Plaintiff responded by supplementing and clarifying his discovery answers.  Copies of the correspondence relating to the removal of discovery objections and request for supplementation are attached as Exhibit 10.  

EXPERT DESIGNATIONS

o.
On XXXXXX, Plaintiff designated his experts in accordance with the Discovery Control Plan.  On , Plaintiff more specifically designated Dr. XXXXXX, along with all of Plaintiff’s other medical providers, who timely provided a deposition regarding his assessment of Plaintiff.
 TRIAL PREPARATION

p.
On XXXXXX, Plaintiff timely filed his Medical Records Affidavits and Billing Records Affidavits with the court.  This filing included the affidavits of five (5) treating doctors, clinics, hospitals, and billing records affidavits pursuant to Civil Practices and Remedies Code § 18.001.  

q.
Plaintiff also, in his timely responses and discussions with Defendant, gave notice of the use of deposition and video testimony, video evidence, and entered into an agreement with Defense counsel regarding same.

XXXXXX WAS ASKED TO HELP ON SEVERAL OCCASIONS

r.
In addition to not providing the most pertinent document from XXXXXX – the video of the collision – and despite being asked to do so, Intervenor wholly refused to assist in obtaining, paying for, or filing of admissible medical records or billing, deposing or assisting in paying for any deposition or expert costs, or assisting or participating in any way at trial.  Correspondence reflecting these requests, as well as Intervenor’s refusal to accept, is attached as Exhibit 11.
LITIGATION EXPENSES  

s.
To date, Plaintiff has expended XXXXXX in the litigation of this matter.  A copy of the relevant Job Ledger Report is attached as Exhibit 12.  This report, however, does not include expenses for copying, faxing, long distance, travel, and other related incidental litigation expenses.  

IV.

APPORTIONMENT OF SETTLEMENT FUNDS:

CASELAW AND SUPPORTING ARGUMENT


Intervenor filed its lien as a workers' compensation carrier whose subrogation rights are defined by Tex. Labor Code § 417.001, et al.  In relevant part, that section specifically defines and limits the carrier's rights of subrogation to a recovery from a "third-party" (in this instance Defendant ) who is sued.  Id. at § 417.001-002; Johnson v. Second Injury Fund, 688 S.W.2d 107-08 (Tex. 1985) (workers' compensation subrogation is strictly a creature of statute); Texas Workers' Compensation v. Aetna Casualty, 994 S.W.2d 923, 925-26 (no equitable rights of subrogation exist for workers' compensation carrier).

a.
Legal Standard: Application of Statutory Meaning


The worker's compensation laws are to be construed liberally in order to effectuate the purposes for which the statute was enacted and they should be construed liberally in favor of the employee and beneficiaries. Huffman v. Southern Underwriters, 133 Tex. 354, 128 S.W.2d 4, 6 (1939).  Courts must avoid construing the Texas Workers' Compensation Act, or any part thereof, in a manner which results in absurd consequences.  Gonzalez v. CIGNA Ins. Co. of Tex., 924 S.W.2d 183, 186 (Tex. App. ) San Antonio 1996, writ denied).

Furthermore, the law must be adjudicated uniformly.  One provision of a statute will not be given a meaning out of harmony or inconsistent with other provisions, even though it might be susceptible to such construction if standing alone.  Barr v. Bernhard, 562 S.W.2d 844 (Tex.1978); Price v. State, 840 S.W.2d 694, 696 (Tex. App.--Corpus Christi 1992, pet. ref'd); City of West Lake Hills v. Westwood Legal Defense Fund, 598 S.W.2d 681, 684 (Tex. Civ. App.--Waco 1980, no writ); see also Texas Workers' Compensation Ins. Fund v. Alcorta, 989 S.W.2d 849, 852 (Tex. App.--San Antonio 1999, no pet. h.).  Specifically, in absence of language clearly indicating a contrary intent, a word or phrase used in different parts of a statute is presumed to have the same meaning throughout, and where the meaning in one instance is clear, this meaning will be attached in all other instances.  Brown v. Darden, 50 S.W.2d 261, 263 (Tex. 1932); Southwest Properties, L.P. v. Lite-Dec of Texas, Inc., 989 S.W.2d 69, 71 (Tex. App.--San Antonio 1998, pet. denied); see also Boriack v. Boriack, 541 S.W.2d 237, 240 (Tex. Civ. App.--Corpus Christi 1976, writ dism'd w.o.j.).

b.
Right of Subrogation


When a compensation carrier pays compensation to an injured employee, the carrier has a statutory right to reimbursement out of the "first money" recovered in a subsequent suit against a third-party tortfeasor. Watson, 505 S.W.2d at 795. "First money" simply means that a subrogation lien begins to attach to the first monies recovered from among any existing third-party tortfeasors, rather than from subsequent recoveries from additional potential tortfeasors.  See, i.e., Tucker v. Texas Employers Ins. Assoc., 768 S.W.2d 742, (Tex. App.-Houston [1st Dist.] 1989) (where more than one defendant, and one defending party settled out, leaving the remaining defendants in suit, subrogation attached to the first defendant's settlement).

c.
Carrier's Subrogation Interest 


When the carrier is not represented by an attorney in the third-party action, the claimant's attorney's fees and court costs are to be deducted from the third-party recovery before reimbursing the carrier.  Insurance Co. of N. Am. v. Wright, 886 S.W.2d 337, 344 (Tex. App. - Houston [1st Dist.] 1994, writ denied); New York Underwriters Ins. Co. v. State Farm Mut. Auto. Ins. Co., 856 S.W.2d 194, 203 (Tex. App.--Dallas 1994, no writ); Bridges v. Texas A & M Univ. Sys., 790 S.W.2d 831, 833-34 (Tex. App.--Houston [14th Dist.] 1990, no writ) (emphasis added).


Texas Labor Code Section 417.002 provides that the net amount recovered by a claimant in a third-party action shall be used to reimburse the insurance carrier for benefits.  In Bridges  v. Texas A&M University System, 790 S.W.2d, 831, 833 (Tex. App. - Houston (14th Dist.) 1990, no writ) the Court clarified the term "net amount" as the amount recovered by the injured party after payment of all attorney's fees and expenses incurred by the injured party in obtaining the settlement.  TEX. LAB.CODE ANN. § 417.002(a) (Vernon 1996) (emphasis ours).  The Court stated that the Act further provides that, as compensation for pursuing the third-party action, the employee's attorney may also recover fees for services rendered to the carrier.  Id. At 851-852; TEX. LAB.CODE ANN. § 417.003 (Vernon 1996); see also Illinois Nat. Ins. Co. v. Perez, 794 S.W.2d 373, 377 (Tex. App. - Corpus Christi 1990, writ denied) (noting that purpose of awarding attorney's fees is to pay employee's attorney for benefit accruing to carrier as result of attorney's efforts in recovery or settlement of third-party case). "Such fees are payable out of the carrier's subrogation recovery in an amount not to exceed one-third of the insurance carrier's recovery.  TEX. LAB.CODE ANN. § 417.003(c) (Vernon 1996) (emphasis added) (fees apportioned between carrier's attorney and employee's attorney when carrier's attorney "actively represents" carrier and "actively participates" in recovery).  Thus, the "net amount recovered" by the employee is the third-party recovery less the employee's attorney's fees.  Id.  See TEX. LAB.CODE ANN. §§ 417.002(a), 417.003(c) (Vernon 1996)."  Bridges, 851-852.


According to the Court, "[t]hat is, by statutory design, the "first money" owed to the carrier--the net amount recovered under section 417.002(a)--is a sum which has been reduced by allowable attorney's fees under section 417.003.  Defining "net amount recovered" in this manner gives meaning to both sections 417.002 and 417.003. See City of West Lake Hills v. Westwood Legal Defense Fund, 598 S.W.2d 681, 684 (Tex. Civ. App. - Waco 1980, no writ) (when construing statute, one provision will not be given meaning out of harmony or inconsistent with other provisions)."  Id.


Notably, the wording of "net amount" was not changed in the 1989 Act, which has been re-codified into the Texas Labor Code.
  Therefore, the "net amount" to be used to reimburse Intervenor TML in this case equals $9,778.78 ($21,000.00 minus forty-percent (40%) attorney's fee ($8,400.00) minus non-recoverable (non-taxable) expenses ($2,821.22).

d.
Apportioning Plaintiff's and Carrier's Attorney's Fees


For further clarification of the amounts that are to be apportioned for attorney fees, Section 417.003 (c) states that if an attorney, actively representing the insurance carrier's interest, actively participates in obtaining a recovery, the Court shall award and apportion a fee payable out of the insurance carrier's subrogation recovery.  In apportioning the award, the Court shall consider the benefit accruing to the insurance carrier as a result of such service.
  The total attorney's fees may not exceed one-third of the insurance carrier's recovery. (emphasis added). See also review Performance Ins Co. v. Frans, 902 S.W.2d 582 (Tex. App.--Houston [1st Dist.] 1995, writ denied).  In Frans, the Court remanded the case and ordered that the settlement proceeds: 1) first be applied to costs and attorney's fees, then 2) to reimburse the Carrier, and finally 3) any excess to the claimant.


In the instant case, Intervenor XXXXXX hired an attorney to represent their interest apart from Plaintiff.  However, XXXXXX’s attorney 1) refused to assist in the prosecution of Plaintiff’s claims, including paying any fees, expenses, expert costs, or depositions; 2) never attended a single deposition; and 3) failed to appear or participate during trial. The Court has discretion to apportion the attorneys' fees between the claimant's attorney and any attorney hired by the carrier to represent their subrogation interest.  A case illustrating this point is City of Arlington v. Lummus, 871 S.W.2d 536 (Tex. App.--Fort Worth), wherein the Court found that the city was actively represented by its own lawyer, who actively participated in obtaining a recovery.  However, the Court awarded and apportioned attorney's fees of a full one-third of the subrogation recovery, to the claimant's lawyer and zero percent to the city's lawyer, expressly considering the benefit accruing to the city as result of each attorney's services.  The Court explained that under Texas Revised Civil Statutes Art. 8308-4.05 (re-codified as the Texas Labor Code §417.003), the trial court had discretion to award attorney fees of one-third, and that this percentage was of the carrier's subrogation interest after all of claimant's costs and attorneys' fees were paid.  This case further illustrates the court's intent that the claimant's attorneys' fees and costs are paid before the carrier's subrogation lien is paid, with the 1/3 fee deducted from the remaining portion allocated to the subrogation lien.

V.


REASONABLE ATTORNEY'S FEES AND EXPENSES



As a direct consequence of Intervenor XXXXXX 's actions as described herein, Plaintiff XXXXXX, as well as his legal counsel, have been forced to incur reasonable and necessary attorney's fees and expenses, including, but not limited to, the drafting and filing of all necessary pleadings, including this motion, and reasonable and necessary travel expenses and attendance to judicial proceedings, for which Plaintiff request the Court order Intervenor to pay immediately.

VI.

ETHICS OPINION NO. 549

Invariably, Intervenors opposing an appropriate apportionment rely, in part, upon the premise that to apportion the settlement proceeds as urged by Plaintiff would constitute an unconscionable fee pursuant to Ethics Opinion No. 549.  Were the same facts and issues addressed in this narrowly tailored opinion those being considered in the present case, it may indeed be relevant.  However, this opinion, strictly narrow in scope, is inapplicable to the present case for a number of reasons.


The opinion itself holds that "a lawyer representing a workers' compensation claimant in a third-party action pursuant to a contingent fee arrangement may not collect a fee from the client/claimant based on the gross recovery, part of which is required to be paid to the workers' compensation carrier."  State Bar of Texas, Prof. Ethics Comm., Op. 549 (2003).  The opinion is strictly concerned with the final result obtained from the disbursement, to wit, the total amount of monies which the attorney is entitled in relation to that enures to the benefit of the carrier, and ultimately, the client.  The primary basis of the opinion is premised on the false assumption that a reduction of any amount of the carrier's total lien for the purpose of "attorney's fees" is actually retained by the plaintiff's attorney for that purpose.  See Id. 


In reaching its conclusion, the opinion itself ignores a number of realities in the practice of third-party recovery, as well as the clear wording of the Tex. Labor Code § 417.003 et  seq.  


a.
Wording of Texas Labor Code: Rather than provide duplicative discussion as to the second argument, Plaintiff refers the Court to Plaintiff's original motion in apportionment to extent it discusses the carrier's subrogable interests and the net amount to which such interest attaches.


b.
Attorney's Fees: The opinion is nonsensical and violates statutory provisions.  While stating that a reduction of the carrier's lien constitutes an unconscionable fee, and wholly failing to incorporate in its opinion the manner of reduction upon application of Texas Labor Code § 417.003(c).


c.
Realities of Plaintiff's Third-Party Workers' Compensation Practice: The practice of plaintiff's attorneys when pursuing claims of an injured worker who is covered by workers' compensation insurance against a third-party tortfeasor involves a typical commonality.  Such practice is commonplace, particularly where an attorney is representing a client under a contingency fee contract.  This is a consequence of the restrictions under which the attorney must operate to balance compliance with the statutory provisions of the Texas Labor Code with their duty to the client.  


In order to obtain a settlement agreement, the client must be willing to agree to the settlement amount.  This is ultimately based upon the amount of monies to the client will receive in pocket, as opposed to the total benefits received (i.e., payment of attorney's fees and expenses, payment of medical expenses, payment of subrogation interests, etc.).  From the client's perspective, if the client is not going to receive a sufficient monetary recovery in hand, there is no reason for the client to agree to and accept any type of settlement.  Certainly, the more funds a client is able to retain for themselves, the more likely it is that they will agree to a settlement.  Obviously, should a client refuse to settle a third-party claim, the attorney representing the client has wasted a great of time and expense (for expenses are not recovered unless and until settlement or a jury award is rendered).  This situation is worsened by the fact that the workers' compensation carrier then suffers twofold, for there is no recovery of their subrogation interests, nor does the injured worker receive any monetary assets to which the carrier typically receives a "holiday" or "advance" on future medical benefits.  See Tex. Labor Code § 417.002(c).  The legislative intent of subrogation recovery (that of reducing the burden of rising insurance premiums based upon the carrier's failure to be reimbursed, see, i.e., Capital Aggregates, Inc. v. Great Am. Ins. Co., 408 S.W.2d 922, 924 (Tex. 1966)), is thereby completely thwarted.  This is particularly pertinent under circumstances where total recovery is potentially insufficient to completely satisfy all three interests.


To satisfy all duties to the client, and comply with the statutory provisions of the Texas Labor Code pertaining to subrogation recovery, the plaintiff's attorney must seek a reduction of the carrier's subrogation lien to the full extent permitted under the statutory scheme.  A carrier is entitled to negotiate and reduce its subrogable lien (the amount of recovery to which the subrogation lien actually attaches) beyond the confines of the statute in any way it deems appropriate.  See Tex. Labor Code § 417.003.

Often, this results in either a "three-way split" of proceeds between the carrier, employee, and attorney, or some similar arrangement, and all interests are satisfied.  However, there occur instances, such as the present case, where the carrier withdraws their original “three-way split” agreement, refuses to negotiate or comply with the neither the clear wording nor legislative intent of the statute.  When that occurs, the only manner in which the plaintiff may argue a reduction of the lien under the permissible statutory provisions is on the basis of a reduction based upon "attorney's fees" and expenses incurred in the recovery of funds.  Id.  However, while the reduction of the carrier's lien may occur, and may be classified for reduction purposes as "attorney's fees," the reality is that the monies from the reduction are not ultimately kept by the attorney as such.  Those funds go to the client, as part his recovery.  The carrier, in turn receives the added benefit of not only recovering a permissible amount of the benefits it paid out to the employees benefit, but also the "holiday" or "advance" on future medicals.  And in that regard, as is the common practice under these circumstances, Plaintiff's counsel hereby stipulates to the Court that all monies obtained as a result of any reductions from the carrier's subrogable lien, while classified as attorney's fees for purposes of reduction of the carrier's lien, will be given to Plaintiff XXXXXX as part of his recovery.  Any and all amounts given to Plaintiff will, of course, be duly reported to the Intervenor for purposes of their advance on future medical benefits to which Plaintiff may be entitled, pursuant to Tex. Labor Code § 417.002(c).


Under the opinion's narrow first scenario, the reductions for attorney's fees are not given back to the client.  As a result, the attorney's portion results in almost double the client's recovery.  However, this scheme fails to include the 1/3 reduction of the lien for attorney's fees, which would typically go to the Plaintiff.  At that point, the attorney and client both receive the same amount of monies.  Interestingly, under the second, approved method, where the attorney to obtain and keep the 1/3 reduction for attorney's fees from the carrier the ultimate result would be exactly the same) both client and attorney receive an equal amount of monies.  The opinion fails to contemplate the reality of the practice, is narrowly tailored, and is contemplated in terms of semantics as opposed to practice.


The ethics opinion cited by Intervenor is therefore irrelevant and inapplicable to the present case, because Plaintiff's counsel will not actually obtain a fee as contemplated under the opinion. 

VII.
LEGISLATIVE HISTORY AND INTENT OF

TEXAS LABOR CODE §§ 417.002 AND 417.003

Intervenors also typically argue that the legislative intent and purpose of Texas Labor Code §§ 417.002 and 417.003 is that 1) Intervenor is "entitled to the entire amount of settlement proceeds" obtained from the third-party tortfeasor; 2) Plaintiff's counsel is not entitled to reimbursement for attorney's fees from Intervenor, separate from counsel's contractual agreement with Plaintiff; and 3) that the term “net” as it exists in the statutory language should be ignored entirely as if it did not exist, in contravention of the plain language of the statute.  Intervenor is incorrect in all three assertions.


It is true that the extent and degree to which the statute confers subrogation rights upon a workers' compensation carrier is constructed from determining the intent and purpose of the Texas Legislature as manifested in the statute itself.  Theil v. Harris County Democratic Exec. Comm., 534 S.W.2d 891, 894 (Tex. 1976).  It has long been held by the Texas Supreme Court that the worker's compensation laws are to be construed liberally in order to effectuate the purposes for which the statute was enacted and they should be construed liberally in favor of the employee and beneficiaries. Huffman v. Southern Underwriters, 133 Tex. 354, 128 S.W.2d 4, 6 (1939) (emphasis added).


A historical examination of the statutory history clearly defines the intent of the Texas Legislature to create a fair balance between the rights and interests of the injured worker, and public's interest in reducing the burden of costs and expense to insurance carriers from payment of claims.  This was accomplished by permitting carriers to reduce the costs from payment of claims by at least partial reimbursement of benefits paid, and credit on payment of future benefits against monies recovered from the third party.  This was balanced by insuring that injured workers were not denied full access to their legal common law rights, and providing an incentive to attorneys who would assist the worker in recovery from third party tortfeasors by allowing them to recover fees for such recovery.

58th Legislative Session, 1963; Senate Bill 223


The applicable language's (the language addressing reimbursement of attorney's fees from third-party claims) earliest inception can be found in the 58th Legislature's passage of an amendment to the Texas Workmen's Compensation Act under SB 223, in 1963. The amendment provided that an injured employee's right to pursue third-party claims were preserved.

"Sec. 3. _If an action for damages on account of injury to or death of an employee of a subscriber is brought by such employee, or by the representatives or beneficiaries of such deceased employee, or by the association for the joint use and benefit of itself and such employee or such representatives or beneficiaries, against a person other than a subscriber, as provided in Section 6a, Article 8307, Revised Civil Statutes of Texas, 1925, and if such action results in a judgment against such other person, or results in a settlement by such other person, the subscriber, his agent, servant or employee shall have no liability to reimburse or hold such other person  harmless on such judgment or settlement, nor shall the subscriber, his agent, servant or employee have any tort or contract liability for damages to such other person because of such judgment or settlement, in the absence of a written agreement expressly assuming such liability, executed by the subscriber prior to such injury or death."


Tex. S.B. 223, 58th Leg., R.S. (2003) (Amending Section 3 of Article 8306, Revised Civil Statutes of Texas, 1925).


However, even at that time, the Legislature specifically mandated that:


"No part of the Section is intended to lessen or alter the employees existing rights or cause of action either against his employer, its subscriber, or any third party."  Id. 


Barring the exception of pursing claims against an employer directly, it was clear that the injured worker's full access to the court and assertion of legal rights under civil law were retained.  So strong was the Legislature's feeling on the matter that it felt obliged to state this proposition not once, but twice within the same amended portion of the statute.  See Id. 

63rd Legislative Session, 1973; Senate Bill 283


The most relevant and pertinent changes to the statute occurred during the 1973 legislative session, with the introduction of provisions specifically permitting recovery of attorney's fees from third-party claims.  These changes were a direct consequence of a federal mandate, under a report of the National Commission to the President of the United States, that all states either make these substantive changes, or be governed by the Longshoreman's Act.  Texas Workers Compensation Act: Hearings on Tex. S.B. 283; Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (March 12, 1973) (testimony of A.C. Yancy; transcript p. 8-9) (recorded copy on file with Texas Legislative Library/House Staff Services Office); Texas Workers Compensation Act: Hearings on Tex. S.B. 283 Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (April 30, 1973) (testimony of Witness Tony Korioth [sic]; p. 3-4) (recorded copy on file with Texas Legislative Library/House Staff Services Office).  The Texas Legislature made changes accordingly.


"It provides the injured workman can pursue both his third party action and compensation benefits without making an election of remedies.  And if the insurance carrier does not actively pursue its subrogation rights, and the attorney for the injured workman does, then at [sic] attorney can be paid a reasonable attorney's fee out of the carrier's subrogation portion."  Texas Workers Compensation Act: Hearings on Tex. S.B. 283; Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (May 2, 1973) (statement of Representative Sullivant; p. 3, ll. 11-17) (copy on file with Texas Legislative Library/House Staff Services Office) (emphasis added).  "That, broadly speaking, is what the bill does."  Id. at p. 4, l. 1-2.


"The bill also permits the injured worker - and I want to impress upon you that we're talking about the people that work everyday for a living in the State of Texas - it permits that worker to pursue his third party action, if he so desires, without waiving his benefits under workers' compensation.  However, if he succeeds in his third-party action, there are provisions for subrogation for the association members and for the carriers."  Debate on Tex. S.B. 283 on the Floor of the House, Second Reading; 63rd Leg., R.S., (May 9, 1973) (statement of sponsoring Representative Vecchio, p. 2, ll. 4-11) (May 9, 1973) (copy on file with Texas Legislative Library/House Services Office).  "I urge your support for this bill.  It's an opportunity for us to bring the Texas Workman's Compensation Act  into the modern day, so we can do something realistic and beneficial for those people who work for a living."  Id. at p. 3, ll. 8-12 (emphasis added); see also Texas Workers Compensation Act: Hearings on Tex. S.B. 283, Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (April 30, 1973) (statement of Rep. Powers; p. 31, 33) (recorded copy on file with Texas Legislative Library/House Staff Services Office)
.  Consistent with the historical intent of the provision, the primary intent was clearly to assist and benefit the injured claimant, not the insurance carrier.


While substantially similar variations on the relevant provisions were drafted in both the House and Senate, it is the Senate's version, SB 283 that was finally adopted and agreed upon.  


The importance that H.B. 283 did not create a disincentive to attorneys to represent injured workers was extensively discussed. See Texas Workers Compensation Act: Hearings on Tex. S.B. 283 Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (March 12, 1973) (testimony by Mr. Well; transcript pp. 1-3, 7) (recorded copy on file with Texas Legislative Library/House Staff Services Office).


During deliberations, the House Committee on the Judiciary specifically rejected a motion intended to remove language permitting a Plaintiff's attorney to represent both the claimant and carrier and thereby recover attorney's fees from the carrier. See Texas Workers Compensation Act: Hearings on Tex. S.B. 283 Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (April 30, 1973) (motion by Rep. Powers; p. 34) (recorded copy on file with Texas Legislative Library/House Staff Services Office).  The only opposing testimony the committee considered in denying the offending motion was that of Representative Garcia.  The point made and considered in rejecting Representative Powers' proposal was that, if an attorney were limited to merely fees under their contract with the injured worker, the attorney would have performed additional work, and yet received nothing for having obtained the carrier's recovery as well.


"Where a person has been successful in recovering benefits, you go to the court room representing the interest of the injured party against a third-party.  And many times the utter futility of trying to collect despite 
the fact that you may have some limitation in the policy that is covering the third-party.  You are still find[ing] yourself doing the work."

"The course of action that you are urging, you are urging on behalf of both [the worker and the carrier].  You recognize that you've got to overcome a sizeable hurdle before you can get to any money for the injured workman."


"There has [sic] been instances where the insurance company has agreed to pay my services.  There has never been raised the point of conflict of interest, especially when they get that part of the recovery.  I submit that it is only reasonable - I don't expect anyone would expect an attorney to have to work for free in a situation of this type."


"It used to be that the individual might have a 40% contract.  Now it is almost standard to have a 50% 
contract.  You find yourself working hard as hell to recover an ) say fourteen to fifteen thousand dollars, plus an additional six or eight thousand dollars that have been paid out for medical benefits to an injured workman and relegated to having to accept the amount provided by your contract.  Up to that point, you receive nothing."
Texas Workers Compensation Act: Hearings on Tex. S.B. 283; Before the House Comm. On the Judiciary, Subcommittee Report, 63rd Leg., R.S. (April 30, 1973) (statement of Representative Garcia; p. 34-35) (recorded copy on file with Texas Legislative Library/House Staff Services Office).


Similarly, the earliest proposed language provided that a third-party recovery would be used for the joint benefit of the claimant and carrier, with both the amount of recovery and reasonable costs of enforcing liability being used to reimburse the association (carrier).  See House Committee on the Judiciary Substitute for Senate Bill No. 283, Section 6a, 1973
, 63rd Leg., R.S. (1973).  However, that language was specifically and summarily rejected in favor of the following added and adopted provision:

"However, when the claimant is represented by an attorney, and the association's interest is not actively represented by an attorney, the association shall pay such fee to the claimant's attorney not to exceed one-third (1/3) of said subrogation recovery or as may have been agreed upon between the claimant's attorney and the association or  in the absence of such agreement the court shall allow a reasonable attorney's fee to the claimant's attorney for the recovery of the association's interest which in no case shall exceed thirty-three and one-third percent (33-1/3%) payable out of the association's part of the recovery."


"If the association obtains an attorney to actively represent its interest and if the attorney actively participates in obtaining a recovery, the court shall award and apportion an attorney's fee allowable out of the association's subrogation recovery between such attorney's taking into account the benefit accruing to the association as a result of each attorney's service, the aggregate of such fees not to exceed thirty-three and one-third percent (33-1/3%) of the subrogated interest.


"If at the conclusion of a third party action a workman's compensation beneficiary is entitled to compensation, the net amount recovered by such beneficiary from the third party action shall be applied to reimburse the association for past benefits and medical expenses paid and any amount in excess of past benefits and medical expenses shall be treated as an advance against future benefit payments of compensation 
to which the beneficiary is entitled under the Act."

H.J. OF TEX., 63rd Leg., R.S., (May 9, 1973) (pp. 3297-99; Sec. 10. Section 6a, Article 8307, Revised Civil Statutes of Texas, 1925, as amended) (emphasis added); see also S.J. OF TEX., 63rd Leg., R.S. (May 10, 1973) (pp. 1008-9, Committee Amendment No. 1, Sec. 2. Section 7, Article 8306, Revised Civil Statutes of Texas, 1925, as amended).


It is extremely clear that the intent of the legislature was to allow recovery of attorney's fees under the contract with the claimant, and reimbursement out of the carrier's portion of recovery for obtaining said recovery.

69th Legislative Session, 1985; House Bill 865


The wording of the statute remained substantially unchanged through the 69th Legislative Session, 1985.  Amendments were specifically for the purpose of permitting subrogation recovery for benefits paid to the claimant through the subsequent injury fund.  H.J. OF TEX., 69th Leg., R.S., (May 9, 1985) (pp. 1995-6, CSHB 865, SECTION 1. Section 6a, Article 8307, Revised Statutes); see also Texas Workers Compensation Act: Hearings on Tex. H.B. 865, Before the Senate Comm. on Jurisprudence, Subcommittee Hearings, 69th Leg., R.S. (May 14, 1985) (testimony of witness Bill Huff; transcript p. 1) (recorded copy on file with Texas Legislative Library/House Staff Services Office).


The clear intention and language provided that the injured worker was free to obtain benefits, and still pursue third-party claims.  Should recovery from a third-party occur, it was clear that attorney's fees and expenses were to be paid first (creating a net), the remainder of which the carrier's lien attached.  Any monies above and beyond the portion inured to the carrier was given to the injured claimant, and the carrier received the added benefit of a "holiday" or advance on future benefits up to the amount pocketed by the claimant.

"Section 2: This Act takes effect September 1, 1985, and applies to a recovery of attorney's fees, a recovery from a third person, or to a subrogation of a claim, based in a compensable injury that occurs on or after that date." HB No. 865, p. 2 filed February 13, 1985, HR Cain.  The relevant language of the statute as initially passed by the House Committee on Business & Commerce, April 29, 1985 was amended as follows:


"Sec. 6a. (a) If [Where] the injury for which compensation is payable under this law was caused under circumstances creating a legal liability in some person other than the subscriber to pay damages in respect thereof, the employee may proceed either at law against that person to recover damages or against the association for compensation under this law, and if he proceeds against the person other than the subscriber, he shall not be held to have waived his rights to compensation under this law.  If the claimant is a beneficiary under the death benefits provisions of Section 8a, Article 8306, Revised Civil Statutes of Texas, 1925, as amended, a judgment shall not constitute an election but the amount of such recovery shall first pay costs and attorney's fees and then reimburse the association, and if there is any excess it shall be paid to the beneficiaries in the same ratio as they received death benefits and the association shall suspend further payments of benefits until the suspended benefits shall equal the amount of such excess at which time benefits shall be  resumed." (emphasis added)

"[W]hen the claimant is represented by an attorney, and the association's interest is not actively represented by an attorney, the association shall pay such fee to subrogation attorney not to exceed one-third (1/3) of said subrogation recovery or as may have been agreed upon between the claimant's attorney and the association or in the absence of such agreement the court shall allow a reasonable attorney's fee to the claimant's attorney for recovery of the association's interest which in no case shall exceed thirty-three and one-third per cent (33 1/3%) payable out of the association's part of the recovery."  (emphasis added).


The statute clearly continued to contemplate that that claimant's attorney would be reimbursed for recovering that subrogable portion of the carrier's lien, separate and apart from the full amount of recovery, and that the carrier would continue to receive the added benefit of the "holiday" on future benefits until the claimant's attributed share was exhausted.


"(b)
If the association obtains an attorney to actively represent its interest and if the attorney actively participates in obtaining a recovery, the court shall award and apportion an attorney's fee allowable out of the association's subrogation recovery between such attorneys taking into account the benefit accruing to the association as a result of each attorney's service, the aggregate of such fees not to exceed thirty-three and one-third per cent (33 1/3%) of the subrogated interest.


"(c)
If at the conclusion of a third party action a workmen's compensation beneficiary is entitled to compensation, the net amount recovered by such beneficiary from the third party action shall be applied to reimburse the association for past benefits and medical expenses paid and any amount in excess of past benefits and medical expenses shall be treated as an advance against future benefit payments of compensation to which the beneficiary is entitled to receive under the Act." Id. (emphasis added).


Applicable language was substantially unchanged through amendments and committee hearings.  HOUSE COMM. ON BUS. & COMM., BILL ANALYSIS, TEX. H.B. 865,69th Leg., R.S. (April 29, 1985) (Rep. Cain, CSHB 865 Riley); see also TEX. H.B. 865, House Engrossment, 69th Leg., R.S. (May 10, 1985).

Subsequent Legislation


Subsequent legislative changes and amendments were conducted merely for the purposes of recodification (i.e., TEX. H.B. 752, 73rd Leg., R.S. (1993) codifying the Workers' Compensation Act (Article 8308) as the Texas Labor Code), and were non-substantiative.  In 1993, the 73rd Legislature adopted TEX. H.B. 752, and the present incarnation of Texas Labor Code §§ 417.002, 417.003.  Plaintiff would refer the Court to Plaintiff's original Motion for Apportionment for further discussion.
78th Legislative Session, 2003; House Bill 4


Even with the 1993 codifying changes, the original legislative intent has remained steadfast and consistent.  This was apparent even in the recent passage of one of the most vehemently resisted tort changes in state history, TEX. H.B. 4, in 2003.  As explained in the most current edition of the Texas Workers' Compensation Manual (which, it should be noted, published and editorialized by workers' compensation carrier defense firm Flahive, Ogden & Latson):


"The 2003 Legislature substantially amended subsection (b), and applies to an action filed on or after September 1, 2003.  As part of an overall tort-reform bill (HB 4), this subsection was amended to provide that the insurance carrier's subrogation interest is reduced by the amount by which the court reduces the judgment in favor of the claimant based on the percentage of responsibility attributable to the employer.  This significantly affects the carrier's subrogation interest.  For example: carrier has a subrogation interest for benefits previously paid of $100,000; the claimant receives a judgment of $1,000,000; the employer is determined to be 10% responsible; court reduces judgment by $100,000; carrier's subrogation interest is eliminated; claimant gets $900,000.  However, HB 4 did not amend Section 417.002, and the carrier continues to have a $900,000 credit against future benefits under that section."


(emphasis added).  Texas Workers' Compensation Manual; p. 178, Flahive, Ogden & Latson (Covington Press, 2004 Ed.) (Editor's note) (re: HB 4 revision of Texas Labor Code § 417.001).


Clearly, if, as Intervenor would urge, the true legislative intention of the Legislature had ever been that the carrier in all instances is entitled to full reimbursement of its entire lien in lieu of the recovery interests of the injured claimant, the Legislature would have enacted such a provision in the most recent bill.  Intervenor's assertion as to the legislative intent of the statute is highly inaccurate.  The intent is, and has always been that:

1) In the event of recovery from a third party tortfeasor, the attorney's fees and expenses are to be paid first;
2) The carrier's subrogation interest applies only to the net amount of recovery, that is, the net amount after reduction of attorney's fees and expenses;
3) The claimant's attorney is entitled to reimbursement for attorney's fees and expenses for recovery of the carrier's subrogated interest, to be paid out of the carrier's portion of recovery (in practice, said amount going to the benefit of the claimant, to which the carrier receives the benefit of a holiday on future benefits); and
4) If a carrier retains counsel, that attorney must have actively assisted in obtaining the recovery from the tortfeasor in order to be entitled to attorney's fees from the recovery (as opposed to conducting work after recovery from the tortfeasor). In any case, the carrier's fees are to be paid from the subrogated (net) amount. 

VIII.


At least one Texas District Court has already determined that Plaintiff’s position is correct, and ruled as urged herein.  Attached and incorporated as Exhibit 13 the same as if fully copied and set forth herein is a copy of the signed Order In Cause No. C-2200-02-A, Valdemar Gomez v. Paul Quentin Keller v. Liberty Mutual Fore Insurance Company, In the 92nd Judicial District, Hidalgo County, Texas.
PRAYER



WHEREFORE, PREMISES CONSIDERED, Plaintiff respectfully prays that Defendant be cited to appear and answer herein, and that upon hearing, the Court declare that Plaintiff have and recover it's attorney's fees and expenses from the full jury award described herein, and further have and recover of and from Defendant, judgment for Plaintiff's attorney's fees equaling one-third of Intervenor XXXXXX 's proper subrogation claim, plus prejudgment and postjudgment interest, costs of suit, additional attorney's fees pursuant to Tex. Civ. Prac. & Rem. Code §37.009, and all such further relief to which Plaintiff may be justly entitled, at law or in equity.








Respectfully submitted,








XXXXXX








	  U.P.S. Fire Ins. v. Hernandez, 918 S. W. 2nd 576, 579 (Tex. App -Corpus Christi 1996, writ denied).


 The relevant portions of the Act, before its repeal in 1989, read:


Article 8307, Sec. 6a. Recovery from third person; subrogation; attorney's fees.... If compensation be claimed under this law by the injured employee or his legal beneficiaries, then the association shall be subrogated to the rights of the injured employee, and may enforce in the name of the injured employee or of his legal beneficiaries the liability of said other person, and in case the recovery is for a sum greater than that paid or assumed by the association to the employee or his legal beneficiaries, then out of the sum so recovered the association shall reimburse itself and pay said costs and the excess so recovered shall be paid to the injured employee or his beneficiaries.


(c) If at the conclusion of a Third Party action a workman's compensation beneficiary is entitled to compensation, the net amount recovered by such beneficiary from the third party action shall be applied to reimburse the association for past benefits and medical expenses paid and any amount in excess of past benefits and medical expenses shall be treated as an advance against future benefit payments of compensation to which the beneficiary is entitled to receive under the Act....


Act of March 28, 1917, 35th Leg., R.S., ch. 103, § 1, Tex.Gen.Laws 269, 270 (formerly Tex.Rev.Civ.Stat.Ann. art. 8307) (hereinafter "Article 8307").


         Before the 1973 amendment to art. 8307, § 6a, the insurance company could do nothing about pursuing its interest in a claimant's third-party action and still be entitled to complete reimbursement of its subrogation interest. The claimant's attorney was not entitled to attorney's fees out of the carrier's recovery. If the carrier chose to intervene in the employee's third-party action, art. 8307, § 6a allowed the carrier to recover a reasonable attorney's fee out of the monies recovered by the employee. 1917 Tex.Gen.Laws, ch. 107, § 6a at 285, as amended to Tex.Rev.Civ.Stat.Ann. art. 8307, § 6a (Supp.1973).


        


	However, the carrier no longer enjoys an unfettered right to subrogation. Under [p. 887] certain conditions, this right is effectively taxed by the imposition of a reasonable attorney's fee. After the 1973 amendment, the statute provided that if the insurance company's interest is not actively represented by an attorney, the company shall pay a fee to the claimant's attorney, not to exceed one-third of the subrogation recovery. Moreover, the statute also speaks in terms of awarding attorney's fees based upon "the benefit accruing" to the carrier. If the insurance company intervenes in the third-party action, it can no longer receive its reasonable attorney's fees out of the claimant's recovery. 


        


	Thus, a comparison of art. 8307, § 6a before and after the 1973 amendment establishes that the Legislature intended for workers' compensation carriers to compensate a claimant's attorney for service benefiting the carrier. In light of this intent, we must determine if under art. 8307, § 6a(a) a carrier's recovery of its interest in a third party action includes its release from liability for future benefits. If so, an obligation for attorney's fees arises under the statute. Ischy v. Twin City Fire Ins. Co., 718 S.W.2d 885, 886-887, (Tex. App. ) Austin 1986).





 "All this does is simply reserve the right of any employee to maintain all rights in [a] cause of action in the old act if this particular amendment passes." (p. 31); "[T]he remedy provided by this article removes common law or statutory cause [sic] of action, if any, of injuries sustained in the course of their employment.  Language is too exclusive, and it doesn't afford the right to have any type of other cause of action, inconsistent with any other language of the bill, so it's just got to come out." (p. 33; striking proposed amendment to limit injured employee's causes of action).


 "_the association shall be subrogated to the rights of the injured employee in so far as may be necessary and may enforce in the name of the injured employee or his legal beneficiaries or in its own name and for the joint use and benefit of said employee or beneficiaries and the association the liability of said other person, and in case the association recovers a sum greater than that paid or assumed by the association to the employee or his legal beneficiaries, together with a reasonable cost of enforcing such liability, which shall be determined by the court trying the case, then out of the sum so recovered the association shall reimburse itself and pay said cost and the excess so recovered shall be paid to the injured employee or his beneficiaries."   TEX. S.B. 283, Proposed Language; 63rd Leg., R.S. (1973).
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