
CAUSE NO. XXXXXX
PLAINTIFFS’ AND INTERVENORS’ MOTION TO LIMIT THE OPINIONS
AND CONCLUSIONS OF TROOPER 
TO THE HONORABLE JUDGE OF SAID COURT:


Intervenors XXXXXX, on behalf of themselves and on behalf of all Plaintiffs and Intervenors in the above-styled and numbered cause (hereinafter referred to collectively as “Plaintiffs”) file this their Motion to Limit the Opinions and Conclusions of Trooper XXXXXX and show the following:
I.
FACTUAL BACKGROUND
This case concerns a multi-vehicle, multi-fatality, motor vehicle collision involving 18 wheeler tractors and trailers and passenger vehicles that occurred on XXXXXX, at approximately XXX p.m. Four people were killed, and one individual was seriously burned.  This collision occurred on State Highway approximately X miles south of XXXXXX, Texas.  At the time of the collision, the roadway in question was and remains part of a highway construction project, known as the XX widening project from XXX to XXXXX, pursuant to a contract between Defendant XXXXXX and the Texas Department of Transportation.  A dump tractor-trailer, driven southbound by Defendant XXXXXX, collided with the rear of three vehicles that had stopped in the left hand lane of XXXXXX.  Defendant XXX, while working for Defendant XXXXX, had stopped his tractor trailer, carrying XX tons of crushed rock, in the fast lane of SH XXXXX  in order to attempt to turn into a private driveway leading into the work area of the XX widening project.  Testimony in this case has revealed that XXXX were directed by Defendant to use the  driveway as a construction entrance to access  concrete batch plant, which was soon to be set up in the very near vicinity.   

On the occasion in question, two private pickup trucks had stopped behind Defendant  rig.  Defendant  rig then violently collided with the second pickup stopped behind the rig operated by Defendant   The collision forced the commercial motor vehicle operated by Defendant  to explode and hurdle into the northbound vehicle operated by Decedent   XXXXXX and the other occupants of his vehicle died a horrific and excruciatingly painful death, as did XXXXXX was engulfed in the fiery crash and suffered 2º and 3º burns over 7% percent of his body as well as serious orthopedic injuries.
In addition to alleging negligence of Defendant , Plaintiffs have alleged that Defendants XXXXXX were negligent in their selection and use of a construction entrance that was dangerously located on a XX m.p.h. highway at a point where there was no center turn lane and that was just beyond a crest in the highway for southbound vehicles.  Evidence adduced in this case shows that, on some days, more than 100 tractor-trailer rigs per day stopped in the middle of the highway, in the fast lane, to make deliveries to  concrete batch plant even though safer alternatives existed at various points on SH  that had center turn lane availability.

Sergeant XXXXXX, a team supervisor for a district crash reconstruction team, simply supervised Trooper XXXXXX, the lead investigator of the XXXXXX crash.      XXXXXX was unable to say that the braking force available to Defendant  rig was in violation of law.  Id. at p. 51.  Similarly, XXXXXX testified that the coefficient of the roadway on XXX was not calculated; pre-braking speed of the XXXXXX rig was not calculated; impact speed of the XXXXX rig was not calculated; nor was the braking force available to the XXXXXX rig calculated.  Id. at p. 211-212.  Because of this lack of information, Sgt. XXXXXX was unable to opine that the brakes of the XXXXXX rig were a cause or contributing cause of the XXXXXX.  Id. 
II.

ADOPTION OF DAUBERT STANDARD

In E. I. duPont de Nemours & Co. v. Robinson, 923 S.W.2d 549, 556 (Tex. 1995), the Texas Supreme Court formally adopted the holdings in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 589-90, 113 S.Ct. 2786, 2795 (1993), and made it clear that Texas trial courts must independently evaluate the admissibility of expert testimony.  See also Merrell Dow Pharmaceuticals v. Havner, 953S.W.2d 706 (Tex. 1997).  A trial court's acceptance or rejection of a witness's qualifications as an expert is reviewable for an abuse of discretion.  Broders v. Heise, 924 S.W.2d 148, 151 (Tex. 1996)
III.
TRIAL COURT’S GATEKEEPER RESPONSIBILITIES

Faced with an objection to a proffer of expert testimony, the court must engage in a “preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid.”  Daubert, 113 S.Ct. At 2796; see also America West Airlines, Inc. v. Tope, 935 S.W.2d 908, 919-18 (Tex. App.—El Paso 1996, no writ) (TRE 702 requires, upon objection, that the proponent of expert testimony show the expert is qualified, that the testimony is relevant, and based upon a reasonable foundation).  Daubert, 113 S.Ct. At 2796.  Trial courts must “use great care when determining whether expert testimony is admissible under Rule 702.”  Id.

According to the Texas Supreme Court:

The trial court is responsible for making the preliminary determination of whether the proffered testimony meets the standards set forth today.  See Tex. R. Civ. Evid. 104(a) (stating that the trial court is to decide preliminary questions concerning the admissibility of evidence).
Robinson, 923 S.W.2d at 556.
The trial court cannot ignore a litigant’s request for a Rule 104(a) hearing on a challenge to expert testimony.  If the trial court fails to conduct the hearing and evaluate the evidence, then the objecting party has a valid complaint on appeal.  The remedy is reversal and remand.  See Gruca v. Alpha Therapeutic Corp., 51 F.3d 638, 645 (7th Cir. 1995).

IV.

BURDEN OF PERSUASION

The Texas Supreme Court has squarely rejected both the contention that all evidence is presumed to be admissible and that the objecting party has the burden to prove that it is not admissible.  Robinson, 923 S.W.2d at 557.  Once the party opposing the proffered expert testimony objects, the proponent of the testimony bears the burden of demonstrating its admissibility.  Robinson, 923 S.W.2d at 557. Under Tex. R. Civ. P. 702, therefore, the defendants in this case have not only the burden of demonstrating that Trooper XXXXXX  is qualified, but also that his opinions are relevant and reliable.  Robinson, 923 S.W.2d at 556; Gammill v. Jack Williams Chevrolet, 972 S.W.2d 713, 718 (Tex. 1998).  This requires that the court not only evaluate XXXXXX’s credentials, but also objectively and independently evaluate his methodology and the grounds and underlying data of his opinion.  Havner, 953 S.W.2d at 712-713 (“As we said in Robinson, an expert’s bald assurance of validity is not enough...The underlying data should be independently evaluated in determining if the opinion itself is reliable.”).

The trial court’s foremost objective must be to rule out “‘subjective belief or unsupported speculation.’” O’Conner v. Commonwealth Edison Co., 13 F.3d 1090, 1106 (7th Cir.) cert. denied, 512 U.S. 1222, 114 S.Ct. 2711 (1994).  This is so because such evidence is unreliable and is of no assistance to the trier of facts.  Daubert, 113 S.Ct. at 1195.

V.
STANDARD OF ADMISSIBILITY UNDER ROBINSON

The Texas Supreme Court requires that all proposed experts be qualified by “knowledge, skill, experience, training, or education” regarding the issues to be addressed by the expert, and that the expert’s opinion be shown to be relevant and reliable.  Tex. R. Civ. Evid. 702; Robinson, 923 S.W.2d at 556; Gammill, 972 S.W.2d at 718.  Moreover, contrary to the decision of some jurisdictions, the requirements of relevance and reliability established in Robinson apply to all forms of expert testimony, whether based on scientific knowledge or whether based on the witness’ experience, training, skill or other specialized knowledge.  Gammill, 972 S.W.2d at 726 (“It would be an odd rule of evidence that insisted that some expert testimony be reliable and not others.  All expert testimony should be shown to be reliable before it is admitted.”).

Robinson listed six non-exclusive factors that the trial court may consider in making the threshold determination of whether proposed scientific testimony is relevant and reliable:

(1)
the extent to which the theory has been or can be tested;

(2)
the extent to which the technique relies upon the subjective interpretation of the expert;

(3)
whether the theory has been subjected to peer review and/or publication;

(4)
the technique’s potential rate of error;

(5)
whether the underlying theory or technique has been generally accepted as valid by the relevant scientific community; and

(6) 
the non-judicial uses which have been made of the theory or technique.
Robinson, 923 S.W.2d at 557.  

The Texas Supreme Court has recognized that some or all of these factors may not apply to all types of expert testimony.  Gammill, 972 S.W.2d at 720.  The Court insisted, however, that the trial court must nevertheless ensure that the particular testimony or opinions are reliable as a condition to admission in evidence.

[T]he availability of cross-examination [does not] relieve the trial court of its threshold responsibility under Rule 702 of ensuring that an expert’s testimony both rests on a reliable foundation and is relevant to the task at hand.

Id. at 728.
Gammill was a product liability lawsuit arising out of a single car accident wherein the plaintiff mother was driving her 1988 Isuzu Trooper with one child in the front seat and the other in the right rear seat.  The mother lost control of the vehicle, striking a utility box and some trees.  All plaintiffs were injured in the accident and the daughter in the rear seat died.  Plaintiffs claimed in part that the daughter died because her seat belt did not properly restrain her.  One of the key issues in Gammill was whether the daughter was in fact wearing her seat belt at the time of the accident.  Plaintiffs proffered an expert to prove both that she was belted and that the restraint system was defective.

The trial court excluded plaintiffs’ expert’s opinion on both topics because the expert “fail[ed] to show how his observations...supported his conclusion that the [daughter] was wearing her seat belt or that it was defective.”  Id. at 727.  The Supreme Court noted that the expert based his opinion on observations of “‘gliding abrasions found on her body, markings on the shirt she was wearing, apparent shirt fibers observed in the seat belt webbing, marks on the seat belt webbing, and the impact location on the driver’s back seat.’” Id.  However, 

[The expert] did not specify the gliding abrasion on [the daughter’s] body, or his basis for attributing them to the seat belt.  He made no attempt to explain why the markings on [her] shirt are distinctive or how they are typical of seat belt loading.  He has not concluded that the fibers from the shirt [she] was wearing were in fact in the seat belt webbing, only that “apparent shirt fibers” were present.  Nor has [he] explained or excluded other possibilities for the presence of any such fibers.

***

Finally, [he] has not explained why [the daughter’s] presence on the floor between the seats after the accident is not at least as consistent with her not having worn her seat belt as with his opinion that she was wearing it.  Regarding defects in the restraint system design, [the expert] testified that the belt could loosen and that the position of the push-button release was such that it could accidentally be bumped in a collision.  Assuming [he] was correct, he has offered nothing to suggest that what he believes could have happened actually did happen.  His opinions are little more than “subjective belief or unsupported speculation.”

Id. at 727-28.  The Court affirmed the trial court’s exclusion of the expert because the “analytical gap” between the data relied upon by the expert and the opinion offered was too great for the testimony to be reliable.  Id.

It must be noted that this expert was excluded even though he was a licensed professional engineer and had conducted research and testing in mechanics, dynamics, biomechanics, vehicle occupant kinematics, and vehicle occupant restraint systems, including systems similar to the system at issue.  Id. at 719; see also Havner, 953 S.W.2d at 711 (excluding experts whose credentials had been deemed by the U. S. Supreme Court to be “impressive”).

VI.

THE ANALYTICAL GAP BETWEEN SGT. XXXXXX INVOLVEMENT AND HIS OPINION IS TOO GREAT FOR THE OPINION TO BE RELIABLE
XXXXXX’s limited investigation of this crash precludes him from providing any expert testimony relating to the cause of the crash, at least with respect to the brakes on the XXXXXX vehicle being a cause or contributing factor of the crash.  Further, the “analytical gap” created between XXXXXX opinion that defects to Defendant XXXXXX s rig were a contributing cause or factor to the XXXXXX collision and his lack of investigation, reconstruction or knowledge of variables critical to forming such an opinion is too great for the testimony to be reliable. Gammill 

WHEREFORE, PREMISES CONSIDERED, Plaintiffs ask the Court to limit XXXXXX s testimony to his involvement in the investigation of the XXXXXX crash and to his observations related thereto and to exclude his opinions regarding the cause of, or contributing factors to the cause of the XXXXXX crash. 







Respectfully submitted,

XXXXXX ATTORNEYS FOR INTERVENORS XXXXXX
CERTIFICATE OF SERVICE
The undersigned does hereby certify that on the XXXXXX, the foregoing document was served by facsimile to the following counsel of record:
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