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XXXXX JUDICIAL DISTRICT

PLAINTIFF’S MOTION FOR SANCTIONS
TO THE HONORABLE JUDGE OF SAID COURT:


COMES NOW XXXXXX, Plaintiff and moves the Court for an Order finding that Defendant XXXXXX (“XXXXXX”) has abused the discovery process by spoliating evidence.  Plaintiff further moves the Court to sanction XXXXXX by striking XXXXXX’s defenses of sole cause and contributory negligence and by ordering the submission of a spoliation presumption instruction to the jury at the time of trial.

INTRODUCTION


This suit is brought pursuant to the Federal Employers’ Liability Act (“FELA”).  Plaintiff was employed by XXXXXX as a conductor on XXXXXXX when he sustained injuries to his right wrist. On XXXXXX Plaintiff was traveling along the rail yard when the train he was working on traversed uneven track and threw him into the head of the locomotive. Plaintiff fell down a flight of stairs and injured his wrist. The uneven track along the XXXXXX caused “rough riding” for passengers, and this uneven track and resulting rough riding is what caused Plaintiff’s injuries to occur.

Plaintiff has a general idea of the segment of track where he experienced rough riding on XXXXXX. Plaintiff claims that XXXXXX knew that this section of track required maintenance, repair and replacement. Plaintiff’s Original Petition, 2-3 (on file with these proceedings). Furthermore, Plaintiff claims that XXXXXX spoliated evidence by failing to provide Plaintiff an opportunity to inspect the track before taking remedial action that resulted in this section of track being repaired and replaced.  

Motion for Spoliation Instruction

The doctrine of spoliation refers to the improper destruction of evidence relevant to a case.  Malone v. Foster, 956 S.W.2d 572, 577 (Tex. App. - Dallas 1997), aff’d 977 S.W.2d 562 (Tex. 1998).  Its intent is to prevent the subversion of the discovery process and to preserve the fair administration of justice by preventing the destruction of evidence. Trevino v. Ortega, 969 S.W. 2d 950, 955 (Tex. 1998).  Thus, if a party violates a statutory, regulatory, or ethical duty to preserve evidence, the trial court, in its discretion, may take measures ranging from giving the jury a spoliation presumption instruction 1 to, in the most extreme cases, death penalty sanctions. Id. at 955, 959.  Our jurisprudence does not permit parties to benefit from spoliation of evidence. Id. at 959-60.
In his concurring opinion in Trevino, Justice Baker wrote that in determining whether the spoliation of evidence is sanctionable and what sanction is appropriate under the circumstances requires a determination of whether:


(1) there was a duty to preserve evidence; 


(2) the spoliation was negligent or deliberate and, 


(3) the spoliation prejudiced the other party’s ability to present its case. Id. at 954-55 (Baker, J., concurring).


A. XXXXXX had a duty to preserve this evidence.


A party may have statutory, regulatory, or ethical duty to preserve evidence.  If a party violates the duty to preserve evidence, the party may be subject to sanctions and a spoliation presumption instruction.  Without consequences, the duty to preserve evidence is rendered meaningless.  Id. at 955 (Baker, J., concurring).


The duty to preserve evidence arises when a party knows or reasonably should know that there is a substantial chance that a claim will be filed and that evidence in its possession will be material and relevant to the claim. Wal-Mart Stores, Inc. v Johnson, 106 S.W.3d 718 (Tex 2002)


XXXXXX was on notice of Plaintiff’s accident and injuries immediately after his injuries on XXXXXX. XXXXXX also knew immediately after the accident that Plaintiff’s injuries were due to the rough track because that’s exactly what Plaintiff wrote on his Injury Report dated XXXXXX.
 Because parties have a duty to preserve evidence that is relevant to a suit, it is only logical that they should be held accountable for negligent or intentional spoliation.  Allowing a court to hold a party accountable for negligent as well as intentional spoliation is clearly consistent with the evidentiary rationale supporting the rule because the remedy ameliorates the prejudicial effects resulting from the unavailability of evidence.  Id. at 957; Turner v. Hudson Transit Lines, 142 F.R.D. 68, 75-76 (S.D.N.Y. 1991).


B. XXXXXX negligently or deliberately destroyed the evidence.


XXXXXX’s conduct of destroying, removing and replacing evidence relevant to this case was deliberate, or at the very least negligent. Over two years elapsed before XXXXXX removed and replaced the diamonds that created the rough riding conditions that caused Plaintiff’s injuries. During litigation XXXXXX, a XXXXXX manager, testified that XXXXXX began removing and replacing the track subject of this suit in XXXXXX. That testimony was confirmed by track foreman XXXXXX who was in charge of the repair and replacement of the track and diamonds adjacent to XXXXXX. XXXXXX was made aware of the specific track being complained of in this suit, at the very latest, on XXXXXX when Plaintiff was deposed, 3 months before this scheduled maintenance occurred. 
The removal and replacement of the track diamonds significantly harms Plaintiff’s ability to present evidence to the jury and to prove his case. XXXXXX had a duty to notify Plaintiff of its intent to fix the significant problems of the track Plaintiff complains of prior to its complete removal and replacement over two years after Plaintiff’s injury. It is too convenient that the major replacements occurred during litigation involving this area of track and within one (1) month of Plaintiff’s scheduled site inspection.

C. XXXXXX’s spoliation has prejudiced Plaintiff’s ability to present his case.

  Plaintiff claims that he was injured while riding in the cab of the locomotive as it traversed rough track. The rough riding caused Plaintiff to fall down a flight of stairs into the head of the locomotive and severely injured his right wrist. XXXXXX claims that it was Plaintiff’s own negligence, and not rough riding, that caused him to fall and injury his wrist. The tracks and diamonds that caused the rough riding represent Plaintiff’s entire claim of negligence against XXXXXX.  


Had the railroad not disposed of the track and diamonds that caused the rough riding, Plaintiff could have had those tracks inspected and tested, determined the cause of the rough riding and presented that evidence to the jury. By disposing of the tracks and diamonds, XXXXXX has succeeded in hiding the best evidence of its fault and deprived Plaintiff of the opportunity to present critical liability evidence to the jury.


D. Spoliation Presumption

The spoliation doctrine requires a presumption that if a party destroys evidence, such evidence would have been detrimental to the spoliator’s cause.  Trevino, 969 S.W.2d at 952.  When spoliation occurs, it is the rule in Texas that a spoliation presumption instruction should be submitted to the jury.


Plaintiff has established that XXXXXX had a duty to preserve the track and diamonds that created the rough riding Plaintiff complains of; that XXXXXX deliberately or negligently disposed of the tracks and diamonds before they could be examined and tested; and the spoliation by XXXXXX prejudiced Plaintiff’s ability to prove the tracks and diamonds were defective and caused the accident made the basis of this suit.

Sanctions

A trial court may impose sanctions on any party that abuses the discovery process.  See Tex.R.Civ.P.215.  Discovery sanctions are within the Court’s discretion, and will be set aside only upon a showing of clear abuse of discretion.  Bodnow Corp. v. City of Hondo, 721 S.W.2d 839, 840 (Tex. 1986).   The sanctions imposed must be just.  Transamerica Natural Gas Corp. v. Powell, 811 S.W.2d 913, 917 (Tex. 1991).  Whether a sanction is just, requires a determination of:  


(1) whether there is a direct relationship between the offensive conduct and the sanction imposed, and 


(2) whether the sanction is excessive.  Id. 


Plaintiff submits that the sanctions sought by this Motion are directly related to the conduct complained and are the minimum sanctions necessary to undo the harm caused by the actions of XXXXXX in spoliating evidence crucial to the presentation of Plaintiff’s case.  Accordingly, Plaintiff respectfully moves the Court to find that XXXXXX has abused the discovery process by spoliating evidence; to strike XXXXXX’s defenses of sole cause and contributory negligence; and to give a spoliation presumption instruction to the jury at the time of trial.  Plaintiff also prays for all other relief to which he may be justly entitled.






Respectfully Submitted,






ATTORNEYS FOR PLAINTIFF






XXXXXX
CERTIFICATE OF CONFERENCE
On _____________,  Plaintiff’s Counsel contacted XXXXXX’s Counsel via telephone concerning the contents of this Motion. XXXXXX’s counsel is opposed.

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the above and foregoing instrument has been properly forwarded to counsel of record listed below by United States Certified Mail Return Receipt Requested on XXXXXX, addressed as follows: 

 SEQ CHAPTER \h \r 1Via First Class Mail


Attorney for Defendant, XXXXXX






_________________________

1 The destruction of evidence may, in the trial court’s discretion, give rise to the presumption that the destroyed evidence would have been detrimental to the spoliator’s cause. Trevino, 969 S.W.2d at 952.


� Exhibit “__”, Plaintiff’s Injury Report.
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